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Key Interest - Ability to act wifh»„. ^^|^^. 

situations. ^ ' ' '"'*"'^^' ^^"^ *""^Jy action in non-emergency 

Key Concerns 

respond ,o overiy broad iZ^i .^er """"" """ "^ '*^"' ">' *= ■^''™-™'« «> 

Issues 

Scope of Bargaining 
How It Works Under the Current Sy...^ 

• Managemenfs reserved and pennissive rights are identified in Title 5 
. S^^SvTc\-re:^^^^^^ 

• S?:L;t^'°" ^^^^ ^^- ^^-^^ ^° -<>^*-^ of en.ploy.ent is anything greater 

• .rhftrarnlXf "^"^ ^^^^^^^ -^^^ ^-^^^^^ ^^^^^^^ti- is completed, this can take 



Potential Design npH^»^ 

Convert permissive rights to reserved rights 

Bargain only where change has significant impact on unit employees 

Management can act nunediatelv fr„-^,„.» -^u ■ y'^J''''^^- 

.»...ve.,to.Hee..e„tpoL^;%r„o:-^^^^^^^ 
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Length of Raryrainftio 

How It Works Tinder the Cnrr^r^t Qyc..^ 

• Normally management must complete the bargainine Drocess nrinr tn 5«,,.i 

changes to conditions of employment. ^^^'"^""^ P^°^^^« P^o"^ ^ implementmg any 

• There is no statutory time limit on the negotiations 

• Negotiations can take from months to years to complete 

' C^^r'^"' "■"'" '= '^*'' *= f^^-' service tapasses Pane, can dilate contact 

Potential Dpsi^n npH»„^ 

Establish time limits on I&I and full teim contract negotiations 

Establish time limits for I&I bargaining but not foil tenn contract negotiations 

Estab ish tmie hmits with prospective post implementation bargaining 

Establish time limits with retroactive post implementation bargLng' where possible. 

Furnishi ng of Informfifint» 
How It Works TTnder the Curr^^t gy.^.^ 

f^f^prtrtiSi^r^^^^^^^ ^"r--^^y -^able- and necessary 

for the infoimation. ''"^^"""^ ""^* " "™°"s "^"^t demonstrate a "particularized need" 

Cannot release information prohibited by law. 

Request for information can be burdensome 

Information must be provided even if available through other sources 

The bargaimng process can be delayed because of infonnation requests 

Information may be releasable without regard to impacted employee concerns 



Exhibit Aq454 

NFFE Deciaiauon 



Case 1 :05-cv-021 83-EGS Document 11-10 Filed 1 1 /23/2005 Page 3 of 20 

Potemiai Options forNSPS LR & Appeals System 

August 16, 2004 



Potential npsi>n np»i^»^ 

Provide necessary infonmtion not available through other sources 

Ensure employee privacy. 

Define what is meant by "reasonably available" 

Clarify "particularized need" ensuring unions receive relevant and necessarv inform.ti 

Develop process to quickly resolve infonnation request disp^ter ^ '""^^^^'^on. 



Key Interest - Ability to in^p i.^.,,. p^Q ,,^ r.^^^^.^^ 
wide policies quickly and mnsistentlv 

The Department must be able to imnlemeTit Hnn =,«h /-„ . . , 

programs in a consistent and timely m^fZT^Ef Cojnponent-wide policies and 
conditions of all DoD civilians ' "^ "'''^"""^ ^^ °*^^ P°^i^'«« A^* affect 

Key Concerns 

. The current system oft„ LS^stl a^d c^I^T 'T'T'^'^ """^ *= Depattment. 
P.ce.„s . area. .e. a. „eSaX-;SS:rrX,S:S^ri^ 

Issues 
Local Barpainincr ^ ^ Agency U.u.».^. 

How It Work. TT^H er the Cl.rr^nf gy c..». 

"b^^tagt^r """ ''^■*^™"« '«-™»' -"^M'* ™«"« -ditas for employees 
The bargaining agreement supercedes aeencv rpa„i=,H<..,c ^ u 

govenm,e„..wide re^a.™ L. ^ScS: St ^^S^ " '^''=' ^^"^^ "^ 
DoD/compo„e„. issuances no. necessarily a bar ,0 local negodrr 
Incons,sten,appl,ca„on of DoD/Con,po„en, issuances based on local negotiations 
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. Official time for union representational duties is negotiable 

• No official time for internal union business. 

Potential Dpsif rn Qntinns 

• Eliminate obligation to bargain over DoD and Component issuances 

• Immediate imp ementation of noD/rn«,^«„» * • issuances, 
as authorized by ti.e issLn^e o^'Z o^^^^^^^ "^* ^""'"^"-^ '-^^ ^-^^ining 

. Prospectively bargain over procedi^erfnrtf f^^^"^^ °^ Component Head concerned. 

National T.pvpI B argaining 
.How It Works TTnder the r..r,.n« «^„«„^ 

' SSr:^""*''-"^ of =„,p,„^,„, oeeu. a.4e ,eve, of .cog„«o„. ^^.^ily a. the 

Potential D^sipn np^'»^^ 

• Bargain with only those unions impacted by change 

• Single agreement covers all unions. 

• Collaborative issue-based national level bargaining at Don nr r«^ ., , 
► Bargaining impasses subject to binding thiri;^'d:i,^^ " ^'™'°"^"^ ^^^^'^ 
' Tune limit on national level bargaining. 
' Electronic/telephonic negotiations autiiorized. 

Agreement applies to all emolovees coverpH h^/ „«; ■ ■ ^ 

Unions elect bargaining teai^ S^^en'tnTt f "'"*''^ '° negotiations. 

manageable. ^ "^^ representatives for national Icv.l bargaining, to make it 

Address official time (and travel and nf^r A;^r^\ *- 

Identify specific reasoL for ario^^roffictl ti^^^^^^^^ ^^^^^ '^^^^^"^^^■ 

Require reporting of official time using OPM standards 

Require consistent approval/reporting process for glinting official time. 
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Mula-unif Rarj.o.„^n. 

How It Wnrl.. r,„.„rY he r..rr,n. «^ ,.>„.^ 

• Facto,, for deten^ninXSsttot "" """"""= "^'""^ ^^^™"« ^8-™e„te 
and efficiency of fte afe-^tSo^ ""™"^ °"""^^> ^'f^'^-'^^ ^^lilgs wift 

• Certain exclusions from bareainma „r, ,> « 

management officials, co^nirCl ^TS^^^^^^^ ^' ^•^-' ^P---. 

investigators involved in internal security P^^^^^hsts, mtelligence work and 

Potential nAc.y, ^ Qptmnc 

• Issue-driven joint negotiations cov*.r all »«, i 

• Collaborative issue-based iZ.-^^"^^^' ^'^ ^ installation. 
organization/coCand ' '""'*"'" ^°"^""^ ^" ^^P^-es within an 

: ^Slt^erLZ^^^^ 

^.^^ UOD mission/orgamzational stmcture in deteonining appropriate 

. Establish additional exclusions from bargaining unit (e.g., supervisors of milita^, 

National rnncnifo^i^n 

How It Wnrl.. Tr»^,r ^^^ ^.„^^^^^ ^^ ^^^^ 

Pri. toissuance of DoD/Component policy, national unions provided opportunity to 

Wished for obtammg national consultation rights - based on size. 

Potential npoy,^ ^^pfinn, 

Eliminate national consultation 

Conduct national consultation without status quo remedies 

Eui.shissuedregulatio:srSSi°l-;::i-^^^^^^ 
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Key Interest - Ahi,.-^, .„ ^,„-„.,^ , ^^^j^^ ,^^^^ ^.^^ ^^ 

The Depara^en. needs a s«.an,Ii„ed. t.st. credible dispute .sol„,i„„ sys^n,. 

Key ConcBrn« 

• sSSSr;:/^:^^^^^^ -^^ seeldngresolution of disputes, 

the same set of facts ^ ^''* ^'^'''''' ^^""^^ ^^«»I*^ng in inconsistent results for 

• 2Lr;s;Cfii^^^^^^ 

talcing years), resulting in inconsistent dectr^^^^^ T ° T'°'^' ^'^"^^ ^"^^^y («ft-n 
healthy labor management relations This S ^^T^^^g^^on, and frustrate 

favoi^ble decisions ^^^'^^ *° P^'^^ P"^"«^g multiple avenues to get 

national security mission whTn SjS^r^M ":*™°" " '"■"■"" *= '^^'•^S 

Issues 
Dispute Resohition and Thi,.H p^^tv Rpvj.w 

How It Worl.c f T.^.^ the ^„,^^„, ^ ^^^^^ 

Numerous third-parties involved in labor dispute resolution 
a':SS,?:e?ueTS:IS'S?'^' ^"°" "^ ^'"^'-'^ ^"-«' ^P'-y- to 

s p~;:i:rr ;r:r,r ^"^-^ '"'=^"'" -'- ^"^--"-^-^ -^^^ 

Potential nA»|>» Op^^Trn , 

Establish a third party to exclusively review DoD cases 

Current third pa«,es apply DoD-specific standards and issue decisions within specified time 

Labor relations decisions must consider DoD's mission 

DoD mission primaiy consideration in all labor relations decisions 

Submit disputes to appropriate/single avenue for rev ewfSLrV « • 
Mamtain grievance arbitration but identify exclurn^Z^r^ ^^^^^^^ 
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Key iBterPU - n^.r. A^^„-, gemenf -Fmp i^^.. 

Communicafmn 

Key Concerns 

latepnictice ch^5) ^O"™""'^'"'" with employees (because of fear of unftir 

» Some unions exercise the entitlement tn hp nr^c^„* o* a- 

desires, which can impede resoSon o?inrlfv?H ? ^^^^"^^lon, regardless of employee 
resolution efforts. " of mdividual concerns, including alternative dispute 

' SrJStitlLs^^^^^^^^ crin^nal activity, fraud, waste or 

hampered hy the re.uirementr;Srp^£S^^^^^^^^ 

Issue 



Emplovee-Mana^emPfif r»»,»^,in|>^^ 



ions 



How It Works TTnder th^ Cnr..^, g^,,^^^ 

complaints. °''' of employment and grievances, including formal EEO 

• Unions can attend foimal discussions or grievances anH fnrm.t nnr^ 

even if objected to by the employees ^ ^"^^^ ^*^ ^°™^^ ^^O complamt meetings 

• Jm;%:r *' "^^"^^^ ^.^^^^^^^..^ - management may not negotiate directly with 

• SeruL'^etultSt^^^^ J'^ --B-nt if they believe 
criminal investigative age^des etc ^ ^' "^^* ^^^'^' *° ^""^^'««« ''^ *« IG. 

Potential Df^^ipn ripH^^^ 

• i;i:^rt::;otS:s ^^ --^^^^-^ -^^^^ --^^^^ -c^^ of union bypass 

. Redefine what constitutes a formal discussion, e.g., staff meeting etc 
Statutory appeals are not grievances for purposes of fonnal discu;sio„s. 
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• Ensure investigations can be administered efficiently and securely 

• Consider affected employees input in determining union involvement in discussions of 
personal nature. 

• Establish time limits for obtaining union representation in Weingarten situations. 



Key Interests! 

Ability to handle qnirkl y and decisivt^fy, performanrP 

deficiencies and egregious misconduct 

Ability to have a siyKi^ m of appeals that is sinip lt> sind 

streamlined 

The Department needs an appeals system that is credible, fast, and recognizes DoD's 
national security mission. ^<^vugiu.£C!>x^ous 

Key Concerns 

. The current appellate system is complex, legalistic and often too slow. Moreover it fails to 
obhgate third party agencies to adequately consider or give deference to the oi^en -s 
r^Toyeer^''"'^''*' considering whether to reduce or overturn disciplineT 

. The current system often requires management to keep employees on the payroll while 
appeals oftheir case are pending. »- *- / paj'iuii wnue 

. Complex and burdensome processes inhibit management from taking appropriate 
disciplinary actions. & ff h '-•^^ 

' The^urrent system requires employees to choose from a variety of forums, e.g., Merit 
nS JTT" ®°'''^' "'^°*^'*'^ ^^^^"'^^ P^^'^^^"^^' -dniinistrative grif ^ance 
ATpro's's '""' '"'""' '■""^*"^ ^" ^"'^*''^^'^' '"^^'^^^^^y ^"d lack ^confidence in 

• The availability of multiple venues can resuh in identical cases being raised by different 
employees m multiple forums and which produce inconsistent decisions, creating dSpLe 
results for managers and employees. ^ uisparaie 

. Procedures can be lengthy, particulariy where the complaint also includes an allegation of 
discnmmation, taking months or even years for final resolution 

The complexity of the system deters managers from initiating needed and appropriate action 
undemumng public confidence in the ability of the Department to deal effecTety wTth ' 
employee misconduct and poor performance. 
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Issues 
Consideration nf n„n ..,■■_,„„ ,,. ^^ ,^^^,^ ^^ ■..^,,„,,„„ 

How It W orks tinder the C.,rr.„f «=, „.„„ 

• ^I,^,"^" *"--»• »- "'^'^■^ ^P^cial „aUo,«, sec^.y program ,„ 




• Establish the authority for Mandatory Removal Offenses. 

Independent Rpvjpw 

How It Works TTnder the r..r.,„. g^,..„^ 

• StraltSCSS^^r^r"^- ^ ^ '="- ^«-les withon..ega.d to 

• a^ZlL'Sre'''™ ^'^"i^-'- J-dges a„ no. always nnifo™ when facn.1 i 
. System contain, multiple authorities and levels of review, complex and lengthy ptocedu^s. 

Potential np.i^.. rijf^i„„. 

'. R^S'n MSratrat^''" hT" ^''*°"'^ '■' ^"^""-'^ ""D cases. 
retain MbfB as an appeals adjudication authority using DoD regulations 

. ^2^>r "Tlf "^^'^ "^ °»° S""" ^W^als process 

• Establish procedural/processing time limits p„HlCr, ^ . 

apply. ^^'""''^'■'"'"D specific standanis for third parties to 



issues 



H 

Exhibit 



MPi;rT0461 . 

NttE L^ciaiation 



Case 1 :05-cv-021 83-EGS Document 11-10 Filed 1 1 /23/2005 Page 1 of 20 

Potential Options for NSFS LR & Appeals System 

August 16,2004 

Expedited TflsP Prn cessing & Appeal Resoliifinn 

How It Works ITi ider the Current System 

• Pre-decisional process provides 30 days notification and 7day reply timeframes 

• Post-decisional process provides 30 days to file the appeal 

. MSPB uses many procedures associated with criminal and civil trials resulting in lengthv 
discovery and unnecessary hearings. ^ Jengtny 

• The employee currently has 35 days to petition for review to the foil Board 

• The foil Board has no time limit to render its decision. 

• Interim relief may be granted at any stage of the process. 

Potential Design Op tinns 

. Establish required time limits and DoD specific standards for third parties to apply 

• Reco^^^e and encourage the use of Alternative Dispute Resolution in joint regulations 
. Estabhsh expedited procedures for pi^ and post-decisional case processing 

• Restnct mtenm relief authority to the foil Board level. 

• Allow the adjudicating authority to grant interim relief 

Standard of Evidence and Tf^p ^l Authorities 

How It Works Under t he Current Sy stem 

■ Ir f*^ff d^.^f ^^id^'^^^^ preponderance (Chapter 75) and substantial (Chapter 43) 

• t^hapter 75 actions must promote the efficiency of the service. 

Potential Desi gn Options 

. Develop a consolidated and streamlined legal authority for addressing employee conduct and 
performance issues that ensures due process. employee conduct and 

• Replace the two standards of evidence with a single standard of evidence for all type of 

• Retain two separate legal authorities for taking action. 

• Change efficiency of the service as the standard for cause of action. 
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Potential Options for the National Security Pe^onnel System 
Human Resource Management System 



September 3, 2004 



The attached options were develoned hv ,t„ d t: — 

NSPS) Woridng csroups as 2S-!ll' '^'"" ^«''''™ OtHce, NSPS (PEcT 
h^an resources 'nJ^.n^^s^^^"^^^^^ Security Pet^e, S^^tem 
not bee., approved or endorsed by DoD STn ^ *"" """ ™"'=^« '^ have 



Draft Options for the National Security Pe«onnei System 
Human Resources Management System 
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Guiding Prinnipi^c. 

• Ensure accountability at all levels 1^ "^»^e' executable 
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accommodates 



fl«ibilily in ^igntat^ ««b»„logie,, providuig agiltty ,„d 

Key Concerns 

Potential n«> sigii Op rin». 

• MinimKeaiKlstoplifyreou,„rml^ ^ . *™«'"'*°'«'»P=>''Mn<^s■ 
-sig„ing work wM pSrXwSt2?"f'^r' """"^S ''^''""y in 
detemiinatioiis. ^ """"""""f"™"'"' &■■ <:ta^fflcation and qualification 

' S^t:^' °'™* " ^-ad career pa* ^, .g.. en.,, jo^ey. senior/exper, 
candidates. ^°" •" "''^ ™*« "^o-npetiOve salaries to top^uality 

K5Ctrr„t%':Lt^r:^:,rrirn-''r="^ 

regard to arbitrary timeframes '^^^mpnstment of trammg objectives without 

s*^™^." "^^ "" "'^-^orn^ senior experts, to sin.ilar salaty levels as 
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Key ConcerBs 

private md^ ^'""^ *" ^ ""' oompetitive wift oomparrf,le position to 
Potential Degign Op rinn« 

• Develop a pay system with a market-sensitive oav strateav t« oii 

offer competitive salaries to top-qml^cZZZ^' '""^^^^' "^^ ^^^^ *° 

* w7;rt;S™'""' ^"^"*'^"' ^^ ^^'°-*-» ^— - ^^^^'tional tods to attn^ct 
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Key Concerns 

• S::STSL^^^t!!^; '^^ ^ ™-P'- -" of"-- and p^ooedu.. 

hiring p^oess oumbe^^e and coSg Cpl W ■^''""" "^ *^ 
Potential Design Qp Hnn^ 

* ex^'aStrl"'""'''^'' ^""^ ^°*- 'o »™P«fy P--!-^ for hiring fo„ 



:s.sr^r.:ss:ss:'s.':«is:.rsr'"°'"-^-«' 
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Key Concerns 

employees to take risks and st^ ^^Set "" ""' ™""* '"""•'™^ ^^ 

While cash awXm» ^i ^^^^^^^ ?° ""^ *' ^^-^^ «° '^■'<=««»- 
a mo^ app^priata fZot^^T^^ ''*' '«*»™"'=^- P^^ ™««es may be 

Potential H esign O prin»«3 

° genSra';rs; 11^""° ■"" "''^' --"^'■^ = «-» ^rf"— -^g 

^S'i^S forlS^SS^JT™!""*' 'T. '" "^ l"^ '"--^ -« "in- 
decisions in d,eU forS™rcepr:r '"'^ *°^ "" '«'*°^ "^ ^ 

Jr3-"-==™tss^^s?L^ssi. 



o 

o 

o 

o 



'^^ti^^:^^^>£::'Z^^ztS:^.X:^::s:^>^ 
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Key Interest ^ Ability to reshape and transition tlie workforce in response to 
cbanges in mission^ environment, and teciinology* 

Key Concerns 

• The current system does not allow the flexibility to motivate employees to accept new 
and difficult work assignments. 

• The current system malces it difficult to achieve the optimal balance between the 
military, civiUan, and contractor work forces. 

Potential Design Options 

• Establish pay setting flexibilities to allow base pay increases for reassignments (within a pay 
band), e.g., as an incentive to take a more challenging assignment or to relocate, 

• Streamline reduction in force procedures and leverage workforce shaping authorities to 
provide for faster and more efiicient organizational transformations. 
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Key Interest - Ability to foster effective engagement between supervisors and 
employees to promote high performance, good conduct, and support improved 
mission capability and accompUshment. 

Key Concerns 

• Lack of employee/supervisor dialogue in establishing performance and conduct 
expectations and providing timely feedback. 

• Inconsistent methods of communicating performance and conduct expectations across 
DoD. 

• Inconsistent application of and reluctance to use performance improvement and 
conduct discipline systems. 

• Lack of employee involvement in developing improvement plans or determining 
appropriate discipline. 

Potential Design Options 

• Establish and communicate perfomiance and conduct expectations and provide feedback on a 
contmuai basis. 

• Consistently and continually acknowledge and reward high performance and good conduct 

• Streamhne the Performance Improvement Plan process, using a progressive approach to 
correct performance problems. 

• Prepare a written notice of marginal performance as soon as marginal perfomiance is 
identified. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES, AFL-CIO, et aL 

Plaintiffs, 



V. 



DONALD H. RUMSFELD, SECRETARY 
UNITED STATES DEPARTMENT OF ' 
DEFENSE,^/ a/.. 

Defendants, 



Civil Action No.: 1 :05CV02] 38 EOS 






DECLARATION OF PLAINTIFF OVERSEAS FEDERATION OF TEACHERS 
BY MARIE SAINZ-FUNARO, PRESIDENT ^^^^^^ 

L MARIE SAINZ-FUNARO, hereby declare as follows: 

1 • r ain over the age of eighteen and competent to testify to the fk:ts contained in 
^is Declaration iron, my personal knowledge. I cogently «ervc as the President of the Oversea. 
Federation of Teachers, AFT, AFL-CIO (OFT), and I have held this position since 1 987. OFT is 
a Plaintiff in the above-captioned case. This declamtion states matters kmvm to OFT. 

2. OFT is an unincorporated association having its headquarters in Livomo, Italy at 
Unit 3,301, Box 65. APO AE 09613. OFT is the exclusive bargaining representative of 
approx^ately 700 teachers, counselors, education technologists and nurses who a., employed 
by the Department of Defense Education Activity (DODEA) on U.S. milita^- bases in Bahrain, 
Italy, Portugal, Spain, Turkey and Greece. In that capacity OFT represents the interests of its 
members and bargaining units by, inter alia, negotiating collective bargaining agreements, 
arbitrating grievances under such agreements, filing unfair labor pr^tice charges, lobbying 
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Congress for favorable working conditions, pay a.d benefits, and litigaUng employees- 
collective and individual rights in federal courts. OFT perfo^s these functions i« accordance 
w.th the provisions of chapter 71 of title 5 of the United States Code. 

3. The collective bargaining agreement negotiated by OFT govern the terms and 
conditions of employment for the employees covered by the agreenaents. These agreements 
include tcrnas that were negotiated under 5 U.S.C. § 7106(b) and that establ.sh procedures with 
respect to the exercise of management rights and/or appropriate arrangements goven^ing the 
impact of the exercise of management rights. These agreements will be impacted if the 
Department of Defense implement. d,e final regulation establishing the National Scanty 
Personnel System. 

4. Attached to this Declaration as Exhibit A is a true and correct copy of the 
collective bargaining agreement between the OFT and the Department of Defense Dependent 
Schools. 

r declare under penalty of perjuiy that the foregoing is true and correct. 
Executed on November 16, 2005. 




MARiEgAJNZ^fNARO 

President, Overseas Federation of Teachers 

AFT AFL-CIO 
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